
STATE OF NEW MEXICO 
BEFORE THE SECRETARY OF THE ENVIRONMENT 

 
IN THE MATTER OF THE APPLICATION 
OF ROPER CONSTRUCTION, INC. FOR    AQB 21-57(P) 
AN AIR QUALITY PERMIT NO. 9295, 
ALTO CONCRETE BATCH PLANT 

 

RESPONSE IN OPPOSITION TO ROPER CONSTRUCTION INC.’S  
MOTION IN LIMINE TO EXCLUDE EVIDENCE ON WATER ISSUES 

 
 The Property Owners of Sonterra (“Sonterra”) submits this response to the Motion in 

Limine to Exclude Evidence on Water Issues (“Motion to Exclude”) filed by Roper Construction, 

Inc. (“Roper” or “applicant”).  Because Roper’s own application and the NMED’s proposed permit 

conditions require the use of water to control emissions, evidence presented by Eluid Martinez 

regarding water issues is not only relevant, but probative of the applicant’s ability to comply with 

air quality standards.  Accordingly, Roper’s Motion to Exclude must be denied.  In support of this 

response, Sonterra states as follows: 

ARGUMENT 

Roper’s disingenuous claim that evidence regarding the volume of water used and water 

availability with respect to demonstrating compliance with air quality standards is not relevant is 

directly contradicted by the application, by the technical testimony of Paul Wade, Roper’s sole 

technical witness, and by the NMED’s draft proposed permit.  There can be no dispute that the 

only identified emission control method to control emissions at four (4) of the regulated emission 

sources identified in the application is the addition of moisture content – i.e., water – at these 

sources.  See Exhibit 1, Table 2-A of application; Exhibit 2, Table 2-C of application.  Put another 

way, the majority (4) of the seven (7) emission control methods proposed by the applicant rely 

solely on the application of water at the emission sources.  Id.   
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Moreover, Mr. Wade’s testimony, although not entirely clear, appears to claim that Roper 

will also water to the aggregate piles as a method of controlling emissions at the proposed site.  

See Roper’s Statement of Intent to Present Technical Evidence, p. 3:8-10.  Finally, the NMED’s 

Draft Air Quality Bureau New Source Review Permit (“Draft Permit”) actually requires a Wet 

Dust Suppression System or additional moisture content added to the aggregate/sand piles to 

control emissions.  See Exhibit 3, Draft Permit, p. A12 of A16.  In fact, the Draft Permit states: 

“Compliance with allowable emission limits in Table 106.A shall be demonstrated by:” the 

suppression system and addition of moisture.   

 Under these circumstances, in Mr. Martinez’s opinion, the application itself establishes 

that the use of water is critical to the operation of the facility, as proposed by applicant, to comply 

with the applicable air quality regulations and standards.  See Exhibit 4, Affidavit of Eluid 

Martinez, ¶¶ 1-5.  Because the applicant has not identified either the amount or source of the water 

that will be required to address the moisture requirements to control emissions set forth above, 

consideration at the hearing of other evidence related to water rights, well permits, water sources 

and water consumption is relevant evidence in order to determine if the applicant can comply with 

the moisture requirements set forth above.  Id.  ¶¶ 6-7.  Where, as here, the applicant proposes to 

use water as the sole method to control emissions at Units 3, 4, 5, 6, and 11, the water issues 

summarized in The Property Owners of Sonterra’s Notice of Intent to Present Technical Evidence 

Pursuant to 20.1.4.7 NMAC are relevant evidence to determine if, in fact, the applicant can actually 

control emissions at these units in the manner proposed by the application and required by the 

NMED.  Id. ¶¶ 8-9.   

Ms. Saikrishnan, the NMED’s technical witness, claims that the Air Quality Bureau “does 

not have the ability to deny any application made for an air quality permit on the basis of non-air 
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quality aspects.”  See Air Quality Bureau’s Statement of Intent to Present Technical Testimony, 

NMED, (Exhibit 1), p. 15:19-21.  Rebecca Roose, Deputy Cabinet Secretary of Administration for 

the NMED claims that the Secretary of the NMED “does not have the authority under applicable 

statute and rules to make a decision on the air permit based on water issues.”  See 2/1/2022 e-mail 

from R. Roose to Liz Stefanics, attached as Exhibit 5; see also Exhibit 4, ¶¶ 9-10.   

The NMED’s position in this regard is inconsistent with the NMED’s own requirements 

imposed on the applicant to achieve compliance with the applicable air quality standards.  See 

Exhibit 3, Draft Permit, p. A12 of A16, requiring a Wet Dust Suppression System installed for 

Units 3, 4, 5, and 6 or additional moisture added to the aggregate/sand storage piles (Unit 11) to 

meet the emissions limitations contained in the permit. Requiring water suppression systems 

and/or the addition of additional moisture to control emissions demonstrates that the NMED has 

the authority to address water issues in the permit process.  Based on the above, it appears that the 

NMED is being improperly selective as to what water issues are to be or not to be addressed in the 

consideration of approval or denial of this permit.  See Exhibit 4, ¶ 13.   

Water is not only relevant to the NMED’s consideration of the application, water is an 

essential element of the applicant’s ability to meet air quality standards.  The NMED has 

sanctioned Roper’s proposed use of water to meet air quality standards – indeed, the NMED has 

required Roper to use water to meet air quality standards.  The NMED’s position in this regard 

makes evidence regarding water issues relevant.  If the source, availability and amount of water is 

theoretical, then compliance with air quality standards is equally theoretical.  Roper can only 

comply with applicable air quality regulations, and comply with the NMED’s proposed permit 

conditions, if water is available in sufficient quantities to achieve emission control at the units 

identified in the application and the NMED draft permit.  Where water is the sole method of 
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attaining compliance with air quality standards, water is an “air quality aspect.”  Further, if the 

Secretary cannot make a decision on the air permit based on water issues, then how can water be 

considered as the sole emission control at 4-5 units at the facility?   

Demonstrating adequate water supply is in fact the only way Roper can demonstrate 

compliance with applicable air quality regulations at these units.  The applicant and the NMED 

cannot credibly propose and require water use as the sole emission control method to achieve 

compliance with air quality standards on the one hand, then incredibly assert that water issues are 

not relevant on the other.  Evidence on the water issues identified in the Motion to Exclude is 

evidence that will make Roper’s so-called compliance with air quality standards less probable.  

Accordingly, this evidence is relevant.  See Rule 11-401 NMRA (relevant evidence is evidence 

having “any tendency to make a fact more or less probable than it would be without the evidence).   

With respect to Mr. Martinez’s testimony regarding Roper’s apparent attempt to utilize a 

livestock watering well for operating the proposed facility, after Mr. Martinez’s testimony Roper’s 

permit for the livestock watering well, the applicant inexplicably requested that the Office of the 

State Engineer withdraw the permit.  See Exhibit 6, letter from Office of State Engineer.  On 

January 24, 2022, at the applicant’s request, Permit H-04700 was withdrawn and cancelled by the 

Office of the State Engineer.  Id.  However, the applicant is not precluded from filing a new 

application in the future for a permit to appropriate groundwater at this location.  See Exhibit 4, ¶¶ 

14-16.  Accordingly, evidence regarding well sources is still relevant to this proceeding.  Id.   

CONCLUSION  

 For these reasons, Sonterra respectfully requests that Roper’s Motion to Exclude be denied 

so that Mr. Martinez can present testimony relevant to, and probative of, Roper’s claimed ability 

to achieve compliance with air quality standards. 
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Respectfully submitted, 

HINKLE SHANOR LLP 
 
/s/ Thomas M. Hnasko   
Thomas M. Hnasko 
Julie A. Sakura 
218 Montezuma Ave  
P.O. Box 2068 
Santa Fe, NM 87504-2068 
(505) 982-4554 
thnasko@hinklelawfirm.com 
jsakura@hinklelawfirm.com  
 
Attorneys for Ranches of Sonterra  
Property Owners Association and 
Don R. and Kathleen Weems 

 
 
 
 

 

CERTIFICATE OF SERVICE 

 
 I hereby certify that on February 2nd, 2022, I caused a true and correct copy of the 

foregoing pleading to be electronically served on the following: 
 
Louis W. Rose     Christopher J. Vigil 
Kristen Burby     christopherj.vigil@state.nm.us  
lrose@montand.com 
kburby@montand.com Attorney for New Mexico Environment 
      Department Air Quality Bureau 
Counsel for Roper Construction, Inc.    
 
 

/s/ Thomas M. Hnasko   
Thomas M. Hnasko 
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Roper Construction, Inc. Alto Plant Application Date: 08/25/2021 Revision #2        
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1
 Unit numbers must correspond to unit numbers in the previous permit unless a complete cross reference table of all units in both permits is provided.

2
 Specify dates required to determine regulatory applicability.

3
 To properly account for power conversion efficiencies, generator set rated capacity shall be reported as the rated capacity of the engine in horsepower, not the kilowatt capacity of the generator set.

4 
"4SLB" means four stroke lean burn engine, "4SRB" means four stroke rich burn engine, "2SLB" means two stroke lean burn engine, "CI" means compression ignition, and "SI" means spark ignition 
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Table 2-A:    Regulated Emission Sources

RICE Ignition 

Type (CI, SI, 

4SLB, 4SRB, 

2SLB)
4

Replacing 

Unit No.

Unit 

Number
1 Make

Controlled by 

Unit #

For Each Piece of Equipment, Check One
Emissions 

vented to       

Stack #

Source 

Classi- 

fication 

Code 

(SCC)

Unit and stack numbering must correspond throughout the application package.  If applying for a NOI under 20.2.73 NMAC, equipment exemptions under 2.72.202 NMAC do not apply.

Form Revision: 5/3/2016 Table 2-A:  Page 1 Printed 8/26/2021 2:44 PMEXHIBIT 1



Roper Construction, Inc. Alto Plant Application Date: 06/14/2021    Revision #0  

3b Additional Moisture Content TBD PM10, PM2.5 3 95.82 AP-42 11.19.2 

4b Additional Moisture Content TBD PM10, PM2.5 4 95.82 AP-42 11.19.2 

5b Additional Moisture Content TBD PM10, PM2.5 5 95.82 AP-42 11.19.2 

6b Additional Moisture Content TBD PM10, PM2.5 6 95.82 AP-42 11.19.2 

7b Baghouse - REX Model #200DCS TBD PM10, PM2.5 7, 8 99.9 Based on baghouse exit control efficiency

9b Baghouse - WAM SiloTop Zero TBD PM10, PM2.5 9 99.9 Based on baghouse exit control efficiency

10b Baghouse - WAM SiloTop Zero TBD PM10, PM2.5 10 99.9 Based on baghouse exit control efficiency

1
 List each control device on a separate line.  For each control device, list all emission units controlled by the control device.

Table 2-C:  Emissions Control Equipment

Control 

Equipment 

Unit No.

Control Equipment Description Controlled Pollutant(s)
Controlling Emissions for Unit 

Number(s)
1

Unit and stack numbering must correspond throughout the application package.  Only list control equipment for TAPs if the TAP’s maximum uncontrolled emissions rate is over its respective threshold as listed in 20.2.72 

NMAC, Subpart V, Tables A and B.  In accordance with 20.2.72.203.A(3) and (8) NMAC, 20.2.70.300.D(5)(b) and (e) NMAC, and 20.2.73.200.B(7) NMAC, the permittee shall report all control devices and list each pollutant 

controlled by the control device regardless if the applicant takes credit for the reduction in emissions.

Efficiency 

(% Control by 

Weight)

Method used to Estimate EfficiencyDate Installed

Form Revision: 7/8/2011 Table 2-C:  Page 1 Printed 6/18/2021 3:28 PMEXHIBIT 2



SCIENCE | INNOVATION | COLLABORATION | COMPLIANCE    

Air Quality Bureau | 525 Camino de los Marquez, Suite 1A, Santa Fe, New Mexico 87505-1816 | (505) 476-4300 | www.env.nm.gov 

MICHELLE LUJAN GRISHAM JAMES C. KENNEY 
GOVERNOR CABINET SECRETARY 

AIR QUALITY BUREAU 
NEW SOURCE REVIEW PERMIT 

Issued under 20.2.72 NMAC 

Sent by Certified Mail  
Return Receipt Requested 

NSR Permit No: 9295 
Facility Name:  Alto Concrete Batch Plant 

Facility Owner/Operator: Roper Construction, Inc. 

Mailing Address: P.O. Box 969 
Alto, New Mexico 88312 

TEMPO/IDEA ID No: 40076-PRN20210001 
AIRS No:  35-027-0299

Permitting Action:  Regular New  
Source Classification: Synthetic Minor 

Facility Location: 438,240 m E by 3,697,950 m N, Zone 13; 
Datum NAD83 

County: Lincoln County 

Air Quality Bureau Contact Deepika Saikrishnan 
Main AQB Phone No. (505) 476-4300

Liz Bisbey-Kuehn Date 
Bureau Chief 
Air Quality Bureau 

Template version: 06/30/2021 
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NSR Permit No. 9295 Version 2021-12-30 Page A12 of A16 
 

 

A501 Equipment Substitutions 

A. Substitution of aggregate handling equipment is authorized provided the replacement 
equipment is functionally equivalent and has the same or lower process capacity as the piece 
of equipment it is replacing in the most recent permit.  The replacement equipment shall 
comply with the opacity requirements in this permit. 

B. The Department shall be notified within fifteen (15) days of equipment substitutions using 
the Equipment Substitution Form provided by the Department and available online. 

A502 Process Equipment – Conveyors, Bins, Weigh Batchers and Storage Piles (Units 3, 
4, 5, 6 and 11) 

A. Wet Dust Suppression System (Units 3, 4, 5, 6 and 11) 
Requirement: Compliance with allowable particulate emission limits in Table 106.A shall be 
demonstrated by: 

1)  Feeder Hopper Conveyor (Unit 3), Overhead  Aggregate  Bins (Unit 4), Aggregate 
Weigh Batcher (Unit 5), Aggregate Weigh Conveyor (Unit 6) shall have a Wet Dust 
Suppression System installed or additional moisture added at the aggregate/sand storage 
piles (Unit 11) to minimize fugitive emissions to the atmosphere from emission points 
and to meet the emission limitations contained in this permit.   

2) At any time, if visible emissions at material transfer points are observed, additional water 
sprays shall be added or if already installed, turned on, or additional moisture will be 
added to the aggregate/sand storage piles (Unit 11) to minimize the visible emissions. 

3) Each Wet Dust Suppression System shall be turned on and properly function at all times 
the facility is operating or additional moisture shall be added at the aggregate/sand 
storage piles (Unit 11), unless rain or snow precipitation achieves an equivalent level of 
dust control. Any problems with the control devices shall be corrected before 
commencement of operation.  

Monitoring:   
1) On each day of operation at the commencement of operation of the Wet Dust Suppression 

System, the permittee shall inspect the Wet Dust Suppression System. At a minimum, the 
visual inspection shall include checks for malfunctions and deficiencies in dust control 
effectiveness, such as breaches in the physical barriers controlling dust emissions; spray 
nozzle clogs; misdirected sprays; insufficient water pressure; and/or any other dust control 
equipment deficiencies or malfunctions, or 

2) On each day of operation when additional moisture is added to the aggregate/sand storage 
piles, daily visible inspections will be made to determine the additional moisture is adequate 
to minimize visible emissions.   

Recordkeeping:    
1) A daily record shall be made of the Wet Dust Suppression System inspection and any 

maintenance activity that resulted from the inspection.  The permittee shall record in 
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---------- Forwarded message ---------
From: Liz Stefanics <lstefanics@msn.com>
Date: Tue, Feb 1, 2022, 19:55
Subject: Fw: [EXTERNAL] Fw: NMED Hearing on proposed Alto Concrete Batch Plant
To: Barbara Yount <barbarayount@sbcglobal.net>, chairaltocep@gmail.com
<chairaltocep@gmail.com>

See email below.  The NMED is only addressing the air quality application.

Thanks,

Liz Stefanics, Senate District 39
PO Box 720, Cerrillos 87010
Cell 505-699-4808
lstefanics@msn.com  

From: Roose, Rebecca, NMENV <Rebecca.Roose@state.nm.us>
Sent: Tuesday, February 1, 2022 5:11 PM
To: Liz Stefanics <lstefanics@msn.com>
Subject: RE: [EXTERNAL] Fw: NMED Hearing on proposed Alto Concrete Batch Plant

Hello Chair Stefanics, EXHIBIT 5



I’m now caught up on the status of this matter. NMED concurred with the company’s motion to
exclude evidence and testimony on water issues because those issues are entirely outside the scope
of the hearing on the air quality permit. Water issues, such as water
rights, sources and
consumption, are not relevant to the proceeding and have no bearing on the final decision. The
Secretary will be the final decision-maker on the permit and he does not have the authority under
applicable statute and rules to make a decision
on the air permit based on water issues.
 
Please let me know if you have any additional concerns or questions.
 
Rebecca Roose
Deputy Cabinet Secretary of Administration
New Mexico Environment Department
Mobile: (505) 670-6852
Pronouns: she/her (Why
is this important?)
Science, Innovation, Collaboration, Compliance - #IamNMED
 

From: Liz Stefanics <lstefanics@msn.com> 
Sent: Tuesday, February 1, 2022 2:23 PM
To: Roose, Rebecca, NMENV <Rebecca.Roose@state.nm.us>
Subject: [EXTERNAL] Fw: NMED Hearing on proposed Alto Concrete Batch Plant
 

CAUTION: This email originated outside of our organization. Exercise caution prior to clicking on
links or opening attachments.

What is this about?  Limiting testimony on water?
 
Thanks,
 
Liz Stefanics, Senate District 39
PO Box 720, Cerrillos 87010
Cell 505-699-4808
lstefanics@msn.com  

From: Barbara Yount <barbarayount@sbcglobal.net>
Sent: Tuesday, February 1, 2022 12:24 PM
To: Liz Stefanics <lstefanics@msn.com>
Cc: Mark Severance <chairaltocep@gmail.com>
Subject: NMED Hearing on proposed Alto Concrete Batch Plant
 
 
Liz, 
 
I know you are busy working for us in District 39. Thank you for your support of us seeking to keep a
concrete batch plant out of residences in Alto.
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Since one of your main issues is WATER and in your position as Chair of the Water and Natural
Resources Committee, I thought you would like to know that the NMED is in favor of prohibiting the
“opposition” from mentioning the 900 lb gorilla in the room at our
upcoming hearing on Feb 9th-
11th.
 
https://www.env.nm.gov/opf/wp-content/uploads/sites/13/2022/01/2022-01-25-AQB-21-57P-
Ropers-Motion-in-Limine-Water-Issues.pdf

 
Thank you for your continued support.
 
Barbara Yount Cathey
214.499.5081



EXHIBIT 6 

ldallett
Highlight














	02-02-22 Sonterra's Response to Roper's Motion to Exclude Evidence On Water Issues.pdf
	Exhs 1-6 Response to Mtn Exclude Water Rights.pdf
	updated-2A_v2_9_22_21.pdf
	Pages from AQBP Roper Application with Current Sections (01-19-22).pdf
	Draft-Permit9295_Parts-ABC_30_Dec_2021.pdf
	Draft Permit_9295_PartA_30_Dec_2021
	Construction Industry - Concrete
	A501 Equipment Substitutions
	A502 Process Equipment – Conveyors, Bins, Weigh Batchers and Storage Piles (Units 3, 4, 5, 6 and 11)



	scan_ldallett_2022-02-02-16-19-56 (002).pdf
	Fwd_ Fw_ [EXTERNAL] Fw_ NMED Hearing on propose....pdf
	H 04700_72 12 1 Cancellation 20220126 (01384253xB76D6).pdf




